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T 11 jpie'asure 0

Srties were ng(t;;pr‘esent from either side, L 1S Ul uuly of ¢
o examing the <on onte “ofthe request and legal
ding access to the information held by the Minister. A
lication, leads LS to TWO ISSUes: Whether he has a right
smation held by Minister or his office? If ves, whether -
direct the “Minister” _ i information, which
Jestion whether ~Minister” is @ ‘public authority’ under

p questions pefore us afe: T o

hority’ under RTI Act?

5) Is Minister or his ‘sffice a *public aut
 b) Whether a citizen has right to information sought, .and does the
onding obligation to give?

ministér has COITESP
uthority’?

public Authority is defined DY S
2005 as follows: :
i authority” means any authority or
f-g ernment established or'”const'itu‘tqd—.—
s) by orunder the Constitution; _
, bther law made by pariiament;

Is ‘Minister a ‘public @
ection 2(n) of Right to

bbdy or institution of

p) by an
¢ by any gther faw made by State Legistature;
- grder made by the appronriate

d) by " potification jesued ©f OiGe

Government, and includes any— (1) body owned, controlled or

substantially. financed; (i non—.G.qyernmgnt organization

substantially financed,- directly or _in_éireé-’ély"by funds ‘provided by
the appropriate Government Y - -

7. Both commonsense and CO'nstitutiQn‘,iSl‘J'ggefsts Minister is an authority
) constitutéd,‘by and under the anstituitiion.’, “There "are ‘many specific
prOViSions' which prove this-statement. Minister is authority constituted by

Constitution., because: - 3 R _.
" @) Article 74 says there shall bea Council of Ministers to aid and
“‘advise president I '

b) Article. 75 says

president on the a

- 2(h)(a) of RTIACH S | |

. c) Article 75(2) says that thfcga}‘!}’(ijmsteﬁ shall hold the office durin

e of the president. This signifies. the pervasiv

goverpment over: their functioning, which

to declare an . atthority as ‘public authority’ ¢

bl .Stpreme  Court - In “Thallapala
2013, A

that Mxmsters épa\l_ be appo’mted’by the
dvice of Prime Minister. [Refer Section

) Minist “determined by law made by Parlia
7 rom by law- the Salary, Allowances




_Pension of Ma_mbersg;;‘;gfi;‘-‘r?asﬁuamem AUL, LTOs. 1w e

another characteristic that makes  Minister a public authority.
, [Refers‘Z(h}(b)bf'iﬁ%’riig\ct,rzoos,“]' 4 S
&) Similarly, regarding the Councii of Ministers in States, the
. Articles 163 and 164 provided for the appointment and
salaries of the Ministers. Each member of Council of Ministers
“both at State level and * Union is provided with the office,
sufficient staff and other resources and infrastructure. Some
senior scale civil servants also serve them. Entire expenditure - '
of orovision and maintenance of the office along with salaries
to the staff members is borne by the Governiment and paid
from the tax-payers money. Thus - state Minister 'is *public
~ authority’.as per Section 2 (h)(a) of RTI Act; 2005. -

f) Without being.an MP or MLA,.one cannot hold office of the
: - _Minister in the Council of Ministers. The Representation of
. peopleAct, 1950 which is enacted to provide the ailocation of

' seats in, and the delimitation of constituencies for the purpose

of .election to, the ‘House. of the Peop1e~~a'nd ‘the Legislatures: of

- States, the qualifications, -of voters: at such -elections, the
preparation of;electqral_ rolls, the manner of filling seats in the

~ Council of States. to: be filled by representatives . of Union
territories'.'Thus_.,thifs:law fade by parliament -explained how

~ the, office of Mi or MLA has been instituted to become Minister,
« A als0.8 Sutkority Represantation i Pespie ACh

- 11951 which was made 1o provide for the conduct of elections
_ of the Houses of parliament and to the House OF. Houses of the-
Legislature | of each . State,. the qualifications. and

‘ ;'-'c,i.i‘s_;qgvalijﬁca_tio‘n's;ef-m:-meml:}ershi.p of those Houses, the corrupt
Lo _practices and other offences at or in connection - with such
., " elections.. Thus, the Minister is.constituted as public authority
by ‘law made:by. Parliament’ @s per Section 2(h)(b) of RTT Act. .

g) The M'embeif,ofAParliament or Legislature is declared as @
" 'public. servant in AV. Narasimha Rao v State, by the
" Supreme Court of india in 1998. The Ministers have public
duties TO. perform -and they too have - certain privileges
prescribed under the Constitution under Article 105. The
 Coifistitution in several other articles ‘prescribed ‘similar duties
for MLAS in State legisiatures. Tenth schedule explains the

~ disqualification: process for legislators,wmch means they have
a :duty not. to. defect to & party different from -the party from
which he was elected as'a representative of people who voted

~ for them. This reaffirms the position that MPs and MLAs are
constituted by the Constitution of India [Refer Sec 2(h)(a) of

RTI Act, 2005] o L
. h) The Salary; Aliowances and Pension of Members of
parliament Act, 195;4—,.provid‘es for payment .Of salaries and
pension throughout the life frofii-thé state exchequer. besides
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cesTransit by Steamer (> oR/; T

ﬁbesxdes raveliing allowances, daily “u;
’ nass in A/C Train

ing person also. “Under Section 8 -
ncy allowance: also. According 1O
revrded to ex- -members also.

- f

ree rav el

s[c8 collectively
1dec_l510ns taken in
“by. one individual
et, once approved,
I does not exclude
in: ‘charge of a por’croho
reéa. Ihe Minister's
‘he/exceptlons in RTI
proviso at the end of .
h cannet be denied
. be denied to any
s, ariswerable to
ary citizen.
.;‘de all persons or
orm- the functions
‘erely because the
jeoffice of the
~constitutional
Section 2(h)

=
<
2

- Act “would
statutory or
ter'is an office
bent appomted .

‘under'the’ Constnutlon ofEndl

“gifice discharges  functions: - as: -provide:
on. Ind;sputably, the appomtee to -that ofﬁce IS, by \nrtuer‘

'stltutlon ~ested thh the. authorlty to dlscharge those

"proba‘b-le claim that Cabmet Mlmster ‘does not have the

frastruc’cure to support the ap‘phcabmty of the RTLAct in
ist persen o lce and therefore,




L A A A L I R L T LS M L TS P

} . would be a practical d/ff/cwty = 7“/7e ofﬁce of the Attorney General is

- appomtees is persona/ staff In iny view, th/s cannot be considered
~as.a reason for exc/udmg the applicability of the Act on a public
- ,authonty “ Accordingly;: ‘the -Court directed ‘the office of the AGI to
.L«,;‘reconsroer the RTI: apphcatlon “The 'Commission - considers it. is the
““duty of both the Cent;
:_,;,each ) 'rn_xster to ensure; ranspareney in thelr funct.ons : :
2 laharastitra . . State. Chief - Information. Commissiorier hasf

eclared"“on‘.‘ 25" September

" this. decision “the. RTE requests made to the Ministers used to ‘be "
U drverted to concerned Ministry , but was not being- answered by the

: oches of the Ministers,” The SCIC of Maharashtra Mr. Ratnakar™ - ;

' ".,'_‘;;Gakaad reasoned the declaratlon _saying *...offi ices of the ministers

" 'have been set up by: the Govemment these perform several duties,

o "'_V_recelvmg files “from’ vanous departments applications “from people

- and complalnts from the public, and correspond with various

. authontles/off‘ ices.. snzable staff is also sanctioned by the

A ‘Government to these o*‘F ices, they, therefore, fall ”nde“ Lhc purview
s e of gedtion Z(h)(ﬁ)(l) of the RTI Act.” '

.. 13. The. Ministers debate the isstes jn the cabinet meetings and )

e "_:‘.‘f'i_'answerable to. the Houses of Parliament. and, Legislature, being the”
“ representatives of the people The Ministers: are respons:b!e.

| ”answerable to’ Legislature. They are expected to provide:fuch--

needed Ieadershrp to the department taking .assistance from the‘;_‘;A' '
" .senior civil’ servaits. The Constrtutlon has entrusted the Mmtsters' !

| With’ hlgher pewers and responsrblhtles over.and above the IAS and
. IPS officers- appointed through a rigorous examination process, only

to facmtate the opinion of the people thelr needs and duty and to- - .

keep in mlnd their welfare.- They are all pubhc duties, and ‘Minister is -
.. @& public body Minister shou!d .not: forget that he/she is elected by
T the people for the people on hlS request based on hlS prom:ses and
* performances, ‘
14. = Thus there is no reason why Mlmsters should be kept beyond
the purview -of Right to Informatron as their answerability -is well
established by the Constltut!on and Representatton of People Act.

g T T T e Ty s e b - e = =

only & skeletal - office: wh/ch on!y censists.of the appointee and ‘the .

and. States to- provrde required support to

20-15_ that each. Minister of Maharashtra =
, ity. drrected the Chief Secretary to- appomt

;_'PIOs and FH‘St Appellate Authorities accordingly.. As per the media-

reports the Chief Secretary agreed to implemient the-samie:, Pnor to

- their col!ectlve opinion in the form of advice to the President or,; :
_,‘Governor is.-crucial in-governance. Presidént. or Governor is a .
‘ -,'?nommal ‘head. ‘while executive .head of .each: department is the
‘ &y sanction for: ‘several .state development activities and. -
oplé welfare. schemes involving huge amounts. They are: .

A.rndwlduauy to lead “their departments/mmrstnes and are-also




‘v "a: particular portiono or e
mmlsier Nould refuse to In‘r’orm

in Section 2(h) provmes several
0 aeclare an authority as ‘public
tion itself substntially covers

ative, the Mlmster ha a-di
eojble and thus, c;tlzens h"
foivever this Fight should be:sub; i

form- of :chaos leadmg to ‘a

Wt it dogs not result in any:for
nnot perform ijh'lc legal responsxbxhtxes as

sentative. or. bring: Mmls’cer mto physicat




‘thade available for meeting*the people in 2 scheduled hour-for a& =
*hatter Feople-oriented deciSion making:or governance of hearing the -
 grevances of public.%:0r, - the Minister. can_publish_dates of his .
meeting _in comina month’ or fortnight; in a schedule as per his
. choice. It is the demaocratic right of voters to meet him and also TS -
fTE duty to meet voters which will go a long way in “achieving the
objectives of good ‘governance: through -transparency as crvisaged
~ bytheRTEAct. - ° - . .= v
18,7 Extending logically, this duty includes a genuine responsibility’, .
- of -the .office-of the Minister for Law & Justice/MInISter of State (ROt ;'
- tieMinistry) to inform the people when they could meet him. This'is
~a'facility, that tAey are expected to.provide to the people who elected . .
“the Mimisters. The information =Bout such facility should be disclosed .
voluntarily by the office of Minister under section 4(1)(b) within 120
'~ days .~tro,m~ftne-dateﬁcommencement-..of law. If there Is mosuch

‘fagility of theeting, the: Minister’s office should declare-that “there'is
no - such tacility” N34 partcular _wee Jrortnight/month/year,” as
Fequired under section (L {E}— T L '
19,7~ Is Minister not obliged to' make it easy for the citizen to. meet ..
through process of ‘obtaining-an appointment also? Why not the
'process or means -of “seeking appointment be announced by the
.+, officer of the Minister? For ‘this they can use the Information
¥ . commiunication Technology and-organizations like' NIC, because the .
people have ‘rightto “appointment - withi the "Minister. Sectien
4(1)(bY(xv) says: ‘the particulars of facilities available to citizens for
.~ obtaining information...” - - e - A
oo It IS pitiful that'a citizen has to file.a RTI request to know the |
mingstand 'b'ro_'éésé*‘3dff"meéti‘nfg“'their"ChQ,s"en ‘minister, whichshould. -
““have-been crdinarily providéd-on their ewn. Tt is difficult for the PIO"
. of the Miriistry: of Law,. or Department of Legal Affairs to know and. -

“i. inform“the people”as to how: and when- the Cabinet Minister.and, " """
- Minister -of State. for Law ‘will -meet or ‘what are the schedules or- "
- plaris or processes for such imeetings. It is not reasonable to ask the .. v

- PIO of Ministry/Department of Leqal Affairs to give that:information:

. The Minister or his ?Q?ﬁ'c.’efngne';is*thefaDDrou‘riate"-"a’uth‘oj“;li_tyitb decide- " .

=74 Iform-about the facility of meeting the minister with details Tike. -

- days-_and_ Trmnoe, and _also_about the ~process -of seeking. <ot
appointment. ; Co o

T4 popular government without popular information- o the means of -~ .
| acquiring itisbuta prologue to afarce, or a tragedy or perhaps both”. “ |~

- James Madisbn,‘ ‘Political theorist, Aﬁgerican eS_ta‘cé_sman who-
. “served as the fourth President of United States<{1809-17)
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the law, without fear, or' favour, affection . or ll-will. (The
“Constitution, Third Schedule, I). S R

. The- significant duty’ of the sMinister is to be within the reach of ..
. people, answerable to.- them ‘and keeping them posted with-
information as promised.” . - o

discharge duties as & Minister- for the Union/State and that I will do: .~
right to.all manner of people’in accordance wjith the Consti'cution,anii o

250 . In addition, the Minister is asked to take oath of secrecy, as -

" follows:

1 will not ditectly or inﬁi}ect/y communicate or reveal to anjé"pérséh
‘or persons “any -matter: which shall be brought under  my

may be required for the dué discharge of my duties as such Minister.
(Constitution of India, Third Schedule, 1I) S .

'26.  The National Commission to Review the Working of " the -
Constitution (NCRWC) headed by Justice M N Venkatachalaiah,
. former Chief Justice of Iridia, in 2002, referring to the Right to
Information stated: .- . - -

- Gpvernment protedures -and regulations shrouded in a veil of
secrecy ao not aliow the ciients to know how their cases are bein
handled. They shy away from questioningefﬁce%s handling their

. €8S€S......IN this {egard, government must assume a major

- responsibility -and mobilize skills to ensure- flow of-information to .
citizens. T he_traditibnal:"insisteni:e on secrecy should be discarded.’
n.fact, we-should have an oath of transparency in place of an oath
- of secrecy. ' , ' .

~ Right to Information in August 2006, under the chairmanship the
" than Union Mirister Mr Veerappa Moily; recommended as follows:

A Minister is a 'bridgé‘:between the people and the Government.and .-
owes his primary -allegiance to the people who- elect him. The .

consideration or shall become known to me as a Minister except as -

Second Ad‘miﬂn‘istrajcivé Reforms Commission in its repert on

existence ‘of this provision of oath of secrecy and its .administration o

' alonig ‘with- the oath of office appears 1o be a legacy of the colonial
= - -era-whére, the public was subjugated to the government. However,

national - security and larger public interest -considerations. of the
country’s integrity and sovereignty may
public servant with sufficient justification not to-disclose information.
But a very public oath of secrecy -at the time of assumption of office
is both unnecessary -and repugnant to the princip!és of democratic
~accountability,'represerjta'tive government and‘popular sovereignty.
Therefore, the obligation not to disclose official secrets may be built

Ci¢/ A/A/AZ{MS/_00(}435~

_in fh::oug.h.“a,n;,,a“pprppﬁﬁate' insertion of a clause in the national

security law dealing “with ~&fficial secrets. If “required; such--an .

e g mpr g b s o
S e ragn gr e b e ta o Y o —
LTINS e TRTIIT bk e e v

require-@ Minister or a .
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Wi wal ~ = oo , ) .
statutory arrangement and a written uridertaking. rurtner, xeepnig
in view the spirit of .the Act to profmote transparency and as
recommended by the NCRWC it would bé appropriate if Ministers-on

.assumption of office are administered an oath of transparency

alongwith the oath of office. (at Paragraph: 2.4.3)

The Secord ARC recominiended:

{3) Asan afﬁrmétibn d‘f"{fhe importance of transparency in zpu'Eiic affairs,

_ Ministers on assumption of office may take an oath of transparency

- alohgwith the oathof office and the requirement of administering the
oath of secrecy should be dispensed with. Articles 75(4) and 164 (3),
and the Third Schedule should be suitably amended. (b) Safeguard
against disclosure of information against the national interest may be
provided through. written undertaking by incorporation of & clause in,
the national security law dealing with official 'secrets.‘(2.4'£’4) ‘

_28. SOOIt neéds no mention that in a welfare state, Mihister is a key '

functionary being, in charge of a portfolio, or group of departrments in

a ministry. Instead of leaving it to the individual discretion, the law
should mandate the:transparency including the information about

AR

facilitating, the ‘mesting’ witd )

Right to Information Act has relegated the Official Secrets Act into
irrelevance In -many aspects ‘except protecting security related
_secrets. It will be more appropriate to pledge for transparency rather
than confining to ‘oath of secrecy.
been de

both. the. Houses of Parliament. Similarly several State Cabinet
Ministers discussed and ptesented to ‘their respective Legislative
~Assemblies who passed_transparency laws. When Ministers wanted

every other authority .answerable, why should they also not.be

answerable under RTI Act?

29. ‘Bven if he takes ,Qath'cif"trénsparency, it will .ﬁo't oblige him to

d_isclose various kinds of information, such as that prejudicially affect
the sovereignty and integrity of India etc as delineated in 8(1)(a),

information, the disclosure of which would cause a. breach of.

privilege of Parliamient or-State Legislature (c); inforrnation. received
in confidence . from ‘foreign. government (f), and cabinet papers
including records of deliberations of the Council of Ministers,
~ Secretaries and. other officers (with a proviso)- (i). Section 8(2)
allows - the  public authority to -provide actess: to papers not
withstanding anything contained in Official Secrets .Act, 1923 in
~cases of ‘public interest. In addition, ‘Section 22 of RTI Act gives
information law an overriding. effect. over the Official Secrets Act or
any other law if that contradicts with RTI. Hence the Minister has to

T e e g e

ST e
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*uith neasle, In this nformation. age, the

N -COj ) cy. The Right to Inforination Act has .
liberated and cleared by the Union Cabinet and passed by -
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, Corning to facts;of:this RTI application, it is not proper ror te
public Authority (Minis! of Law and Justice) tO direct the-gppellant
to check with the Minister himself and take the appointment, ‘Such'a
task'is a mere impossibility:for @ common man; in the absence of a
. published schedule’of i 'meeting time "OF process  of - -securing
.. appointment throtigh”transpar nt. means.. Giving such -an advice. to
,@Ppﬁit_ant;;fis'{; -nQ;_:i,riji’mféii“obﬁf%;ia_’c‘-::;él'l,., or at least, it is incomplete
irformation.:: However, ‘thie - Commiission ~cannot find fault” with the
" CPIO. of the Ministry,- ecause he has’ sincerely attempted to obtain

“Minister’s (Office, and.communicated

~ information from the concermed |
; / ‘ 'esponderjt;'\g:authority should . have

ransferred - the “request “of the"appellant -fo. ‘the Minister’s -office,

“whicti’ he ‘might" have. ot done thinking Minister is not. public
~authority. o . T PR

Declaration and Directions

31, In.the light :<of zabove . analysis, ‘the .Commission has no .
hesita'ﬁb‘ﬁ'ﬁ)—-ﬂeclare“tﬁé-:»‘-Ministers in the Union Government and
-all “State Governments_as “public authorities’ under Section

2(h), Thus the Commission holds that the Ministers have a stat tor

- Obligation to_inform e seopie @s_mandated by the Right to
Informaton Act, 2005.

32, The Commission_strongly recommends _the Centre and States
" to. provide “necessary -support to each ':_n’i:nisterg;incia;dirig
".mg*.:-scmefnofﬁcersl or__appointing . .as _Public
‘Information ‘Officers and First Appellate Authorities. They also™
SRall~be given an official-website_for suo moto disclosure of the
Tformation with periodical updating as prescribed under Section 4
~-inciuding the acility of meeting people since -the Ministers deserve
- fiécessary assistance to receive, acknowledae and D ovide response
 ¥o—the Tepresentations -given by the people and as Constitutional
finctionaries, the Ministers have a duty to inform the people about
- fpeir efforts to fuml the promises they have made; through'Section
4{1)(B) of RTL Act and_also to furnish the -information_as sought by
" ¢Rair voters under other provisions of RTL Act. Exercising the power
- given under. Saction 19(8){a)(ii) the Commission requires the public
e '.,aﬁ‘thopity,_esp'eciaﬂly, The Cabinet secretary Of gnion and—aii—€hief
i - gEcretaries of -States, fo take Such steps as may be necessary to
s&Elre compliance of the Right to Information Act and the directions
. [t tRE Brder, including appointing a Public Tnformation Officer Within
_ fwo months from the date of receipt of this order. The Commission .
directs its office T0. send this order to every Chief Secretary of State:..

-
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MRSt e e e
SEiafs e

appedt  opmsoo
e Minister for Law ag
ight to Information Act, .
ernment -of India to :
o answer the - o
the information as . B

is isposed of accordingly.

" R (M. Sridhar Ach;ilyuflu)' a
AIn.fUrmati.on Commissioner . o

) - mme dmme e e a e e ‘-
| ‘ o - - - -
. ;”?‘ ‘
. ! )
. ’ T e 5
PRI far




